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the Atlantic Ocean (Ghana/Céte d'lvoire) AFA(0]5} ‘7ht-ZECT|Hot=2 AEA ) Do tigt Z]£2] <l
TS Uit o] AdlME Fhte] gelisebadel As3x A3EY Pt sl A & shiz
cholzlict], Sz AL ADE 5 ¢ Folole WA Ago] 2H410] FHE0I (separate

opinion))= F3f| A83 A3el| ¥t EAH oA FHH QU= AsHE AR Aol

A FHAF A8 APHEE A7z A3d)ell Zobd U § F5& 85k 22 24T
ARE 7 o1 sfedAelAo] ol=ol A7) ke Aol AR ol (E 1A Sog
P RTIIIEAY ) RE Lo oY SR 2] ke A A 0 o
“/;‘:_]734751?_] x]—x%ok;ﬁ& 7\]]730} 2~ oh_:,_% ne h—_Ej‘% 1:]—6 _J\:I”(O]O]_ 7;‘0] @_75](2}:@ “ﬂé
oJ%)o] 1, = Hlg o= “ul Aol 7|7k ZoF 2= gholof| o]2 AL YRS i} Welis)

A ohISHES WE w2lg T SR (oleh ‘A S eleh gk Sl
SPAjar olot 2 T Ab) SAR7k AAPIEA S9S FRE 4 G PRl AnF FA
A AAE AR YA ShRolh T olf ¥ 20174 FRb-AET ok AZIlA A

B W Ao oA o)z 489t shelek ARSI Solol Qi BT
ot 54 F5ol FANPAEE AUZ AT L ABZE A Sute] AFehA] oS B
Pl 444 7] el

G} 20079 ASKPHECE AT A ZAATAT EEG slolobtel el 71 s
g4 AF(elst ‘7]'0101"/}-4\—3113 ARE7 )9l thet SAA o] Austy Sl siFerdel “Ee 2]
H3} (physical change)S 714 Q4] o T P Q1(YAQ]) (permanent) E2]2 HIE

il

ﬂlﬂl

1) Dispute Concerning Delimitation of the Maritime Boundary between Ghana and Cote d'Ivoire in the Atlantic
Ocean (Ghana/Cote d'lvoire), Judgment, https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.23_
merits/C23_Judgment 23.09.2017_corr.pdf.

2) “Pending agreement as provided for in paragraph 1, the States concerned, in a spirit of understanding and

cooperation, shall make every effort to enter into provisional arrangements of a practical nature and, during

this transitional period, not to jeopardize or hamper the reaching of the final agreement. Such arrangements
shall be without prejudice to the final delimitation.”

Separate Opinion of Judge Paik, supra note 1,

https://www.itlos.org/fileadmin/itlos/documents/cases/case_1n0.23_merits/C23 Judgment 23.09.2017 SepOp__

Paik_orig.pdf.

‘B (disputed) £’ Hh= AN &4 (undelimited) 4+%)>0]2H= &o]7} B2 FH o] A olgt= X

o] G5}, 1 ol ABAOZE BA0] LAgetT AFE] oot B BARAT] ol $AS

UE B0 BA Sodolehs o8] Thrgt Fgol A A9 9] telch nehd £ RelA

AR s olgts §o]E AMESIZ]2 SHtt Nicholas A. Toannides, “The Legal Framework Governing

Hydrocarbon Activities in Undelimited Maritime Areas”, International and Comparative Law Quarterly, Vol.

68 (2019), p. 347.

5) Award of the Arbitral Tribunal (The Hague, 17 September 2007), https://pcacases.com/web/sendAttach/902.
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6) Ibid., para. 467.

7) 79 ;g, “ZH5A A9 sjFItRAR, TALSTARATL,, A22A A2 (2015), 163-165F; A, “TaA
FHFGoA o - A 7F s ed YA BA, TAEZT, A203 (2016), 160-161%; Tara Davenport,
“The Exploration and Exploitation of Hydrocarbon Resources in Areas of Overlapping Claims”, in Robert
Beckman, Ian Townsend-Gault, Clive Schofield, Tara Davenport and Leonardo Bernard (eds.), Beyond
Territorial Disputes in the South China Sea: Legal Frameworks for the Joint Development of Hydrocarbon
Resources (Glos: Edward Elgar Publishing Limited, 2013), p. 103. AE2 22l 24 HIIE 714 Q
=4 A4F T2 AHA 7o r s —Eﬂ °‘°WL HlE2 =g Fstal qlovt 200749 Zholofut-g]
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L. Fiaid g A74x A3Y 2 A3 A3 o] Bt =27¢
N =AA T B

2007 Fholoht-4-2l g AT 20179 FhEFEC L2 AL 227 glsiorEEct
ATaz A3 2 AS3E ARe] Tk =0} Al A AL Beolh ofhol
ole} & % o] SAEA TelolH ANE Az AE D AR A T =0l W]
ARz} g,

rl

O

1. 200749 7loloht-4ald AMA

Zlelefiti Srelete] dRgASY £ 2 AR Sl elutel S s
£ adslr] 919 20049 29 249) HRETE B3] SANPAASE ATHEA FANE RS
NGRS 2213 20079 9% 179 GASFEE A7REA FAARLE Folohtelg
AP Tl EAEAS WAk TholoblAele AR sloAASA B 1 o) glelz 2t
of Feixlg 9 Gelebdder AT A3Y @ AR AT TAslel Brle AYL AT

Aot offoll M Zholoht-aed AR Folld 2 ==t THo] e Wee d¥Er|=

J

(1) 7olotutor Selet 2 B opAHws:)

=, Wgee, Heble A4S & o A8k 24s] 8] 19349 SEAIAE Mixed
Boundary Commission)S TS {rh10) EF=1491918= 3= slolohte} (gA] Yge=e) 3
A o] QISR el 7 A0 BE BHOZ Point 61" AT o] “Point 61'2HE]
Gale] QAR “HEE 105 o] A(e1} ‘10 AVyS AASHAA o] 4 Fele] HAML
2 st} Gtk SRR AR A e ol oje} 2 8o Zotow HEsiE

9) Supra note 5, para. 1.
10) Ibid., para. 137.

11) Ibid.

12) Ibid., para. 138.

130



= 2k

Folohte} 42 F W Ege ST olFolw FE 7 AL ofAEA] Fale Bt
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B5S 9L e FHEAHD

200081 64 3%, ZAAREA £ Yof| H CGX 44 Akl CE. Thomtong S 51 4
St S0 @%?ﬂgtq, CE. Thomnton@ o]l thsto] 12417 Hlof] 249 -0 = ie wd
FEAh0 By el el S FEe ARY 4 de 75‘5—’5 Gl A1)

SAATS F3l 7Ielofuet Eld d= BF AU =7 flsidHd R A74x A3
S AIB3E A3 whE o7 it FEe BR 5, g B *}EH =77t AL
HAe A2 oF B AEEA s etk e oF-E ST AL R ZoH18)
o FAIF o= Tholoft= ge2lgo] COX AR GA] of2] JHE F3ll FIElE7 s HslisH]

u
ilo ot

Z

RS OJ5E SIMITHL FAHL, 4oL Folohirt CGXelA AARIEA Aww A
o1 2Aling'S SES SAEL A B S A ¢ o1 S A
2giet.19

Q) FAAFHAF A74Z A3F H A3E A3 T oF

2007 Fholoht-4elg A FAMTAE FAsiPIEok] HEHel iAo
a7] ololet IAjekz AANIE Folelio] 4R 2 AR 2elo] PHel BEAY
olgo] Fsteie 2 st 9] whEe] GNP A ATaz AE 2 AL A3ge]

[
A W) o), 2 A2 WA A2 ORE sk Slrk ARk Tela S

13) Ibid., para. 139.
14) Ibid., para. 150.
15) lbid.

16) Ibid., para. 151.
17) Ibid., para. 445.
18) Ibid., para. 453.
19) Ibid.

20) Ibid., para. 460.
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=94 BM* op7|otA] gkomz xF ol o2& A HeHEA shAY WollorA] Y=

2L Qiti= Ao| ZRAf w4l ¢JAtolot.
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21) Ibid., para. 461.
22) Ibid., para. 464.
23) Ibid., para. 462.
24) Ibid., para. 465.
25) Ibid., para. 466.
26) Ibid., para. 467.
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a7t ok sl 204 HstE 7H e off Te A1 224 HRkE M e
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27) Aegean Sea Continental Shelf, Interim Protection, Order of 11 September 1976, 1.C.J. Reports 1976, p. 3.
28) Supra note 5, para. 469.

29) Ibid., para. 475.

30) Ibid., para. 477.
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31) Ibid., para. 478.
32) Ibid., para. 486.
33) Ibid., para. 484.
34) Ibid., para. 482.
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35) Supra note 1, para. 606.
36) Ibid., para. 608.

37) Ibid., para. 609.

38) Ibid.

39) Ibid.

40) lbid., para. 612.
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41) Ibid., para. 617.
42) Ibid., para. 618.
43) lbid., para. 619.
44) Ibid., para. 623.
45) lbid., para. 627.
46) Ibid.

47) Ibid.
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50) Ibid., para. 630.
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o ZZARl Yo WA AAE Asrhes u7t F 71 R o] AAZE JlES YH|sh= A2 ofdTh
Youri van Logchem, “The Scope for Unilateralism in Disputed Maritime Areas”, in Clive Schofield,
Seokwoo Lee and Moon-Sang Kwon (eds.), The Limits of Maritime Jurisdiction (Leiden: Martinus Nijhoff
Publishers, 2014), p. 179.

66) Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria; Equatorial Guinea
intervening), Judgment, 1.C.J. Reports 2002, p. 303.

67) Ibid., p. 424, para. 244,

68) lbid.
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69) loannides, supra note 4, pp. 348-349.

70) Rainer Lagoni, “Interim Measures Pending Maritime Delimitation Agreements”, The American Journal of
International Law, Vol. 78 (1984), pp. 354-356.

71) North Sea Continental Shelf, Judgment, 1.C.J. Reports 1969, p. 3.

72) lbid., pp. 46-47, para. 85.

73) Supra note 5, para. 477.

74) Davenport, supra note 7, p. 102.

75) Lagoni, supra note 70, p. 349.
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76) Ibid., p. 354.

77) lbid.

78) Ibid., p. 358.

79) David Anderson and Youri van Logchem, “Rights and Obligations in Areas of Overlapping Maritime
Claims”, in S. Jayakumar, Tommy Koh and Robert Beckman (eds.), The South China Sea Disputes and
Law of the Sea (Glos: Edward Elgar Publishing Limited, 2014), pp. 214-215.

80) Lagoni, supra note 70, p. 358.

81) Satya N. Nandan and Shabtai Rosenne (eds.), United Nations Convention on the Law of the Sea 1982:
A Commentary (Dordrecht: Martinus Nijhoff Publishers, 1993), Volume II, p. 815.
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82) Lagoni, supra note 70, p. 358.

83) Anderson and van Logchem, supra note 79, p. 212.

84) Davenport, supra note 7, p. 106.

85) Lagoni, supra note 70, p. 356.

86) Supra note 71, pp. 22-23, para. 20.

87) Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, 1.C.J. Reports 1982, p. 18.
88) Ibid., p. 42, para. 34.
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89) Lagoni, supra note 70, p. 357.

90) Ibid.

91) BIICL(British Institute of International and Comparative Law), Report on the Obligations of States under
Articles 74(3) and 83(3) of UNCLOS in Respect of Undelimited Maritime Areas (London: BIICL, 2016),
p. 17, para. 59.

92) Alexander Proelss (ed.), United Nations Convention on the Law of the Sea: A Commentary (Miinchen:
C. H. Beck, 2017), Volume I, p. 577.

93) AT, B S e WA 42T Sx GHAY AL, 5Y
SRl Aol d @RS FAsiEEet AT4x A3go] Lo LA
A% ATk, 2] - of35l, YOI D BOIAEY A ol Fotel olgBA £
e, A e =g, A44F AT (1999), 81849,
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94) Proelss (ed.), supra note 92, p. 577.

95) Agreement on Provisional Arrangements for the Delimitation of the Maritime Boundary between the
Republic of Tunisia and the People’s Democratic Republic of Algeria (11 February 2002), 2238 UNTS
197, https://treaties.un.org/doc/Publication/UNTS/Volume%202238/v2238.pdf#page=217.

96) “The provisional line of delimitation marking the maritime boundary between the two countries shall consist
of two segments of a straight line connecting points P1, P2, P3 and P4, defined as follows: ...”

97) “The provisional arrangements provided for in article I of this Agreement shall be without prejudice to

the definitive delimitation of the maritime boundary between the two countries.”
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98) Lagoni, supra note 70, p. 362.
99) Ibid., pp. 362-363.
100) van Logchem, supra note 65, p. 179.

16|



B Z70I2E +92 fEste XYY MAFof 2ot Y a0

T 84 oAk ggsteks el 1 °lvi~ g T e 5 4 ok

A, AR AR AR ok SIEA A WalshA] ke o)l Ag us)vt
o Wk o 5ol AP Aokl AT A Geryel wet ofd 54 Al weh
EAGAE 1+ GOt EAist] whizel] el 230l Glrta B Zlo] $AW 2 Fole]
EEekA] Rk e &Sk SEhE S deiekAl o ot Al ool
ShA] eie A9 R e8] whEel SIEEA sAU WEsh g o1k sl Al
& A Qo 21 ofdieh G SEREA s WEsta ke ol @A) AlE
ey FA Fe OJo|chion X, wAe] AWNHA] et LA Aol AFHAAL
o] A7k w2 el AEiehe SIEEA stV sistAl kg ol EAfsithe Al

=7, QElEA S ek e o AT Re SR k. 2, RA9) B
ke A5 Agie wlo] Stk Zlolet. olet wste] 20074 Solohut-pel AR
FAABATE 25 GOl ol2E RS SIEEA AU WAl g 2% oiRE Pug 4
Ske 71E0R el Beld s T oA off B FTAe Bed WaE Ao

A) o5 5 AXIOGE o] thet HlghA AEst Baster. ofoh 2 71Ee] wet G749l 2]
2 8IS 7pA9A] e FEolRtd 1 o Bolets JMsstrks siie) Wolgeirte £
GATE F ol BAYARE A A 53t Zo) e FAlsP] 91 A 852
ok Zelck. et SlelAE IFe ZHY Jtoloht-4eld Aol AR AL 74
B2 W8S 7P oA o 58 AASl T)E0R AN o) gk 3, Tlolo L}#ﬂﬁ
2]

i

=

A

ol
o

_4

L -
Sk #E rPlr

H

(A DY

A BHE FAAA welo] dew BYRAREe AAu e odolq F7Ee
4 WSS 9.7 SHe B5ole} shelet el S Sol 1 4% ol Aelpl 3
£ Aol

(@ AEA AL FakekA g Ao oul & o] Yot BAsle] L opIF
5ol BE

AARIEY S 7T Sl BARARS0] 1 BAE Hol FA ofw 574

101) Ibid., pp. 180-181; Lagoni, supra note 70, pp. 349-354.
102) Lagoni, supra note 70, p. 364.
103) Supra note 5, para. 467.
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olg|gt Ar=ELZ, o] Fo| v #4& HsfistA] oidsty, A Ee AT A2X 7T AH7FE
Solof olelet ol%e] BT} ke AT wAE o e 2] FOHES wjgc

109) Anderson and van Logchem, supra note 79, p. 219; BIICL, supra note 91, p. 27, para. 94.

110) BIICL, supra note 91, p. 28, para. 95.
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112) BIICL, supra note 91, pp. 28-29, para. 98.
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114) Supra note 5, para. 467.
115) Ibid.
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117) Ibid.
118) lbid., para. 467.
119) van Logchem, supra note 65, p. 185.
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120) BIICL, supra note 91, p. 30, para. 102.
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121) lbid., p. 31, para. 106.
122) Ibid., pp. 32-33, para. 111.
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123) ZA& €] 62, 73t - A tiEE FENT ARE 91t ARt B4 (FAk el Y, 2019), 1327,
124) Supra note 5, para. 469.

125) Ibid., para. 484.

126) van Logchem, supra note 65, pp. 193-194.
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127) loannides, supra note 4, p. 354.

128) The M/V “Norstar” Case (Panama v. Italy), Judgment, https://www.itlos.org/fileadmin/itlos/documents/
cases/case_10.25/Judgment/C25 Judgment 10.04.pdf.

129) Ibid., para. 241.

130) Ibid., para. 243.
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3. i AE (Plausibility Test)

20179 FR}-FEC ROl Alo] gt A42A B2 Aiel 20159 AHEA Bsnol
AP A FAGOFEA L A G013 it Bkl oa) BB olof
Stk F4 o 4 Pelo] 24 ofio] dhse] Ao Fjeld AR (plausibility test)
DA Bk oj2le AR ARS Fol AAXA WS aH BARAEo] BEHol
oF G}l 5 gk ofE 54 Aale] 2] ofHo] H4FH(t least) ARO] Y= Aol
27 o] Yad 4 ik AR AEE A7} B92A) WBe Yelv] Siat okt
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el
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S} HstA] 9 ol St ol BUSHE ATk A8 Telo] gtk & S5 gl s

=
n

131) Delimitation of the Maritime Boundary in the Atlantic Ocean (Ghana/Cote d’lvoire), Provisional
Measures, Order of 25 April 2015, ITLOS Reports 2015, p. 146.

132) ICJ= ©]u] Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal) A7 <]
dhat 20009 FHEA FHelA ADH AES =P

133) Supra note 131, p. 158, para. 58.

134) |3 HES FH2A B Pel] Sie shpel 87102 olsioh Wl Ak WS Y Ik Massimo
Lando, “Plausibility in the Provisional Measures Jurisprudence of the International Court of Justice”, Leiden
Journal of International Law, Vol. 31 (2018), p. 642; Cameron Miles, “Provisional Measures and the
‘New’ Plausibility in the Jurisprudence of the International Court of Justice”, The British Yearbook of
International Law, doi:10.1093/bybil/bry011 (2018), pp. 1-2.
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AHEREA SEAY HeliolA] = of7F Fabe F4o] AM|E oA Hiers Al B
tiEsoll iRt 2] Aot o] FAGA=E] AP ;ﬂﬂ% HOsk= Z)oletH TRt
o] EA offof At HAe] qlefof dhhe F4o] Ph%‘ T Q& Zolthi30)
MAd HEZE HeEA stAY HalolA] &2 o 95t 975 dol= 7ol 2 4= ke
=0} Pfstolal= ZAAd ] Ade] F3IQIA] = A9 1457} ol H=E oJnfsk=A]d
gt A&l AHe)7F gk 4= Qlrt. 19| Certain Activities Carried Out by Nicaragua in the
Border Area (Costa Rica v. Nicaragua) Aol tigh ICJ2] 2011d #A=x2] HH1370] JHAS
T Koroma Ajgto] mrget /fHOJALSoA AT 4 Slo] /A4 7d E= 7HAA

g=o] thstod= =%Fo] Wt 53] Koroma APHk2 74 HEZF o7& & Q= 71 2 =4
7t ARxA) gEel HHd & Qe 8719 710l Robd £ Qe = FUA (R :

AFEIE Zolet k1)

oy Aol Aot 18] =4 Ytk= AT Qlct Application of the International Convention
for the Suppression of the Financing of Terrorism and of the International Convention on the Elimination
of All Forms of Racial Discrimination (Ukraine v. Russian Federation) AF7¢] tist 1ICJ2] 2017
Az Hg10o] Y xks o Owada AgHeke 2p119] 7fEOAMDS Foff 7iA/4de] =7t
SORMERTE e & glrk Adhs dgchio) Aage] YErt SORHMERT £& 2$

HAEARE] Fgehe Ao d/de] BpY EAEAS] Helo] HEAE uid & 7] bhee]
2= oo}, I9d| 2A|siF AT A= o]u] 2015 “Enrica Lexie” (Italy v. India) ARA<] gt
HAxA BEI9g Sofl 2AA=E BT A4 EEE 7L e S 98 die

135) BIICL, supra note 91, p. 39, para. 131.

136) Ibid.

137) Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), Provisional
Measures, Order of 8 March 2011, I.C.J. Reports 2011, p. 6.

138) Separate Opinion of Judge Koroma, ibid., https://www.icj-cij.org/files/case-related/150/150-20110308-
ORD-01-01-EN.pdf.

139) Ibid., p. 31, para. 7.

140) Application of the International Convention for the Suppression of the Financing of Terrorism and of
the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v.
Russian Federation), Provisional Measures, Order of 19 April 2017, 1.C.J. Reports 2017, p. 104.

141) Separate Opinion of Judge Owada, ibid., https://www.icj-cij.org/files/case-related/166/166-20170419-
ORD-01-01-EN.pdf.

142) Ibid., p. 147, paras. 18-19.

143) “Enrica Lexie” (Italy v. India), Provisional Measures, Order of 24 August 2015, ITLOS Reports 2015,
p. 182.
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144) lbid., p. 197, para. 85.
145) Supra note 3, para. 10.
146) Ibid.
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< ABSTRACT »

A Criticism about the Legal Regime Set Up by the UNCLOS to Govern
Undelimited Maritime Areas

Lee, Kibeom

Atticles 74(3) and 83(3) of the United Nations Convention on the Law of the Sea (UNCLOS)
set up the legal regime to govern undelimited maritime areas. These impose two obligations:
the obligation to enter into provisional arrangements of a practical nature and the obligation
not to jeopardize or hamper the reaching of the final agreement. However, provisional
arrangements of a practical nature are not necessarily made because the obligation to enter
into provisional arrangements of a practical nature is merely the obligation of conduct.
Moreover, international courts and tribunals have not developed objective criteria to determine
whether a unilateral activity conducted by a State is in violation of the obligation not to
jeopardize or hamper the reaching of the final agreement or not. For these reasons, the
two obligations cannot govern undelimited maritime areas effectively.

In the 2007 Guyana-Suriname case, the Arbitral Tribunal illustrated the concept of
“activities of the kind that lead to a permanent physical change.” However, the concept
cannot play a key role in determining whether the obligation not to jeopardize or hamper
the reaching of the final agreement has been breached or not. In fact, even the Tribunal
did not regard the concept as the sole criterion to determine whether the obligation not
to jeopardize or hamper the reaching of the final agreement has been violated or not. It
mentioned that “[a]ctivities that would meet the standard required for the indication of
interim measures, in other words, activities that would justify the use of an exceptional
power due to their potential to cause irreparable prejudice, would easily meet the lower
threshold of hampering or jeopardizing the reaching of a final agreement.” This means that
even activities of the kind which ‘do not’ lead to a permanent physical change could result
in the alleged violation of the obligation under Articles 74(3) and 83(3) of the UNCLOS
in a given case. Furthermore, good faith or the plausibility test also lacks criteria to
determine whether the obligation not to jeopardize or hamper the reaching of the final

agreement has been breached or not.
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Such a drawback found in Articles 74(3) and 83(3) of the UNCLOS could lead to the
restriction of freedom of the States concerned. As the case may be, maritime scientific
research or seismic exploration, which does not lead to a permanent physical change, could
also violate the obligation not to jeopardize or hamper the reaching of the final agreement.
Ultimately, limitations on the legal regime governing undelimited maritime areas set up by
the UNCLOS have to be overcome throughout the making of provisional arrangements of

a practical nature or the reaching of the final agreement.

4 Key words P

undelimited maritime areas, obligation to enter into provisional arrangements of a practical
nature, obligation not to jeopardize or hamper the reaching of the final agreement, permanent
physical change, UNCLOS
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